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stratified, and in circumstances in which there are fewer other social
controls (e.g., less family control) and greater “‘relational™ (social,
genetic) distances among interactants (e.g., more during interactions
between distant relatives, or nonrelatives, and “strangers™), than in
the opposite kinds of societies, social groups, and circumstances.
Within societies “more™ law is directed (or law is directed more
often and more effectively) at individuals and groups that are
relatively low-ranking, uninfluential, transient, not ‘‘respectable,”
socially marginal, and more distantly related then in the opposite
direction.

Black’s approach treats law as a singular phenomenon whose
traits can be analyzed and generalized. Because law is obviously
not without function, and is not independent of the motivations of
people, Black’s success in locating a small number of general rules,
despite the enormous variation in legal systems, suggests that a
certain singularity of function, therefore of motivational back-
ground, may exist for law as a whole. That is also the argument
made in my paper. Moreover, the particular correlates discovered
by Black sometimes are the same as those I have emphasized, and
his findings seem to support the arguments about the origins and
functions of law described in my paper.

Commentary

Sociobiology and
Evolving Legal Systems:
Response to Richard D.

Alexander

Kenneth F. Schaffner

I. Introduction

Professor Alexander's essay is an inquiry into the light that
modern construals of Darwinian evolutionary theory can shed on
the development and nature of societal laws. Alexander notes that
he wishes “‘to utilize the approach of generalizing and predicting
from the process of adaptation as a vehicle for studying human
sociality, especially to consider the nature and probable back-
ground of socictal laws, norms, and traditions’” (p. 250).' Alex-
ander believes that we must pursue this type of inquiry, and he
writes “‘whether we like it or not, . . . we are required to accept
that background explanations for all activities of life including
our own behavior, will eventually be found in generalizations
deriving from cumulative effects of an inevitable and continuing
process of differential reproduction of variants (pp. 253-54).
Later on in his essay, after considering various prime movers
of human social evolution—a matter to which I shall return in the
next section—Alexander makes several most interesting and dra-
matic claims. ““The kind of argument 1 am making here,”” he
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writes, “‘cannot fail to be disconcerting, or even bizarre, to many
modem scientists, philosophers, and humanists, especially those
who are satisfied with their present way of looking at things; it is
too novel for anything else to be the case™ (p. 261). He adds that
he believes that *“‘application of Williams's refinement of Darwin-
ism, as I am attempting to do here, seriously threatens current
philosophical thinking at its base and cannot fail to alter dramat-
ically the theoretical underpinning of the social sciences . . . in
the sense that interpretations of history, and predictions about the
future of humans not yet cognizant of these matters, will be
facilitated by this kind of thinking more than by any other aspect
of human understanding™ (pp. 261-62).

Let us look at the arguments that support this almost imperi-
alistic claim for evolutionary biology.

II. The Outlines of Alexander’s Thesis

There is, in my view, a curious dualistic aspect to Professor
Alexander’s view about the evolution of societal laws. The two
components of his evolutionary model for societal laws are not
necessarily incompatible, but they are not well harmonized in his
presentation. (The two components may even be incoherent, but
it is difficult to determine this because the components are char-
acterized in rather vague terminology.)

One component of Alexander's model is the war-balance of
power, “‘prime mover’ of human evolution. In the early part of
his paper, Alexander reviews all the ‘‘benefits” which might
accrue to individual organisms as a result of group living. He
discerns three such main benefits:

1. predator protection either because of (a) group defense or
(b) the opportunity to cause some other individuals to be
more available to the predator;

2. nutritional gains when utilizing food such as (a) large
game, difficult to capture individually, or (b) clumped food
difficult to locate; and,

3. simple crowding on clumped resources. (p. 255)

Benefits are construed as benefits to the individual in line with
Alexander's acceptance of George C. Williams’s thesis that selec-
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tion is at the genic or individual level,? but not at the group
level, a point to which I shall return in later sections. Alexander
rejects alternatives (2) and (3) and elaborates the concept of
predator protection in human groups to include both protection
against other human groups and also a balance of power between
such groups. What I term the first component of Alexander's
model, then, is the premise that a combination of war and
balances of power is the prime mover of human evolution.

The second component of Alexander's model is developed in
his discussion of societal values and of justice. Here Alexander
presents a eudaimonistic descriptive ethics, proposing that what
individuals proximately strive for is happiness and pleasure. Evo-
lutionary biological insights, however, tell us that happiness is
“an evolved means to an end.” Alexander writes that “pleasure
and happiness associate with events and stimuli that are beneficial
to us in the usual environments of history’ (p. 264), and ** ‘bene-
ficial’ is defined, in terms of history, as leading to reproduction,
i.e., as leading to genetic survival” (p. 264). Our ultimate inter-
est then, according to Alexander, is in reproduction, and it is in
terms of this second component—reproductive striving—that Al-
exander analyzes the evolution of societal laws. Alexander writes
that:

The basis for conflicts of intcrest among individuals—hence the

basis for the unresolvability of the question of justice—evidently

derives from our history of reproductive competition acting pri-
marily at the individual level. I am saying bluntly that social

conflict derives from biological facts. (p. 266)

Alexander then adds another premise—that the main function
of societal law is 1o preserve order and, in the light of the second
component of his model, this translates into his interesting claim
that *‘the function of laws is to regulate and render finite the
reproductive strivings of individuals and subgroups within so-
cieties, in the interests of preserving unity in the larger group (all
of “'socicty”” or the nation-state). Presumably, unity in the large:
group feeds back beneficial effects on those segments or units
which propose, maintain, adjust, and enforce the laws.” (p. 267).

Alexander then goes on to test this hypothesis by looking for
correlations between groups and stages of development represent-
ing peaks of reproductive striving, and law-breaking behavior.
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A very brief section on “Nepotism and Reciprocity” follows in
which it is asserted but not argued that “nepotistic behavior
toward nondescendant relatives evolves out of parent-offspring
interactions, and that reciprocity derives from nepotism” (p.
272). (This derivation is presumably important since it would tie
the two general classes of social interaction to an evolutionary
biological base of maximizing reproductive self-interest, but I
have secrious doubts that it can be made.)

The following section traces ““‘Changes in Rules with Develop-
ment of Nation-States.”” Alexander acknowledges that this section
is indebted to Flannery’s account of the rise of the nation-state
through the stages from bands to tribes to chiefdoms to states.?
Though 1 will in general restrict my comments to the next
sections, I cannot pass without noting that there is very little in
this account laying out detailed examples of rules and relating
specific changes in the rules to the twin movers of war-balance of
power and of reproductive striving.

Alexander does present a tripartite classification of the laws of
nation-states which he believes is explained by the reproductive
striving hypothesis. Laws against murders, assault, rape, kidnap-
ping, treason, theft, extortion, and breach of contract are viewed
as restrictions which “‘prevent individuals or groups from too
severely interfering with the reproductive success of others™ (p.
276). Laws against polygamy, nepotism, tax evasion, draft eva-
sion, and monopolies are construed as restrictions preventing
“individuals or groups from too dramatically enhancing their own
reproductive success’ (p. 276). Finally, laws concerning patents,
copyrights, and wills are concerned with promoting “‘industry and
creativity in individuals and groups in ways that may be exploited
or plagiarized by the larger collection” (p. 276).

Professor Alexander ends his paper with some comments on
his view of the relation between evolutionary biology and norma-
tive ethics to which I shall return later after critically analyzing
the main argument just outlined.

II1. Criticisms of the Main Argument and Its Assumptions

At the beginning of the previous section I noted that what I
discerned as the two main components of his model of societal
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evolution were both rather vaguely defined and were not well
harmonized, in the sense that the two components were not
shown working together in a joint explanatory process. To be
more specific on the first point, it would appear that the striving-
for-reproduction is an active force which is constrained and modi-
fied by the other prime mover, the war-balance of power compo-
nent. Both of these **movers™ are extremely general terms, and
each presumably admits of multiple forms of realization and
interaction. In order to develop a set of concepts that are clearly
coherent and sufficiently precise to be incorporated in testable
hypotheses, more exact specification of what is meant by re-
productive striving and balance of power is required. Otherwise
the terms are, I believe, sufficiently vague and elastic to account
for almost any conceivable historical development of societal
laws. The point I want to make here then is that more precision
and detail is needed in conceptually clarifying the foundation of
Professor Alexander’s theory.

The second point I want to consider is the coherence of the
two components of (1) war-balance of power, and (2) reproduc-
tive striving. In his section on “‘Group Living and Rules™ (pp.
262-63), Professor Alexander suggests that rules (or laws) are
introduced because they benefit the individual and the group.
After reviewing certain complexities associated with the notion of
justice, Alexander concludes that the benefits introduced by laws
are a conscquence of the law’s main function to preserve order,
or more specifically, “‘to regulate and render finite the reproduc-
tive strivings of individuals and subgroups within societies, in the
interests of preserving unity in the larger group . ..” (p. 267).

Now presumably this crucially important, for Alexander, func-
tion of law could be related to the prime mover war-balance of
power, which would act as a cause or shaper of the law. This,
however, is not worked out in any detail in Alexander’s essay. In
addition, there is no evidence provided that the regulation of the
reproductive strivings of individuals and subgroups is increased in
circumstances of war or external threats. In point of fact, our
intuitions lead us to suspect the reverse. What we seem to have
then in Alexander's model are two prime movers which may
function coherently to account for the rise and modification of
law, but which are not shown to do so.
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A third point of criticism I want to raise is in connection with
two methodological and one substantive premises of Alexander's
argument. As noted in Section II above, Alexander has accepted
wholeheartedly George C. Williams's thesis that one ought to
construct cvolutionary arguments in the simplest terms or on the
lowest level possible—at the level of the gene or at most the
level of the individual. Alexander accepts this methodological
assumption as one of his premises—he does not argue for it but
refers us to Williams’s (and also Lewontin’s) work. (In point of
fact, however, Lewontin's data only supports selection at the
level of the chromosome.)*

Now to me, this begs the question in an important way, and I
think it also introduces incoherence into Alexander's own view of
the evolution of societal laws. I shall come back to this latter
point below, but suffice it for now to note that other evolutionary
biologists, such as E.O. Wilson, think this methodological as-
sumption of Williams’s is too restrictive and not yet proven.
Wilson points out in his Sociobiology that “‘group selection and
higher levels of organization, however intuitively improbable they
may seem, are at least theoretically possible under a wide range
of conditions. The goal of investigation (in sociobiology) should
not be to advocate the simplest explanation, but rather to enumer-
ate all of the possible explanations improbable as well as likely,
and then to devise tests to eliminate some of them.”?

There is a second methodological assumption in Alexander’s
approach which 1 think also needs additional defense. This is his
preference for a “‘singular’” or unifactorial explanation of human
behavior (p. 260). The only argument given here relies on the
(questionable) acceptance of Williams's thesis noted ?bovg. Ac-
cordingly it would seem that a more sympathetic consideration of
multifactorial explanations of social evolution might be war-
ranted." _

This point brings me to my comment on the s'ubst.antlve as-
sumption which Alexander makes regarding a combination of war
and balance of power as the prime mover of human social
evolution. Alexander's summary of possible agents of evolution
was partially restricted by his acceptance of Williams’s metl’x-
odological assumption, and further supported by Alexander’s
preference for a singular explanation. It should be noted,
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however, that additional factors to those which Alexander consid-
ers have been invoked in the sociobiological literature to account
for social evolution. Professor Alexander does not discuss the
possibility of sexual selection, of multiplier effects on cultural
innovation and in network expansion, or the effect of the de-
velopment of agriculture. Other writers, for example Adams,’
have also preferred more complex multifactorial accounts of the
state.

What I am urging here is a more explicit comparative mode of
argument than Alexander gives. One could rejoin that systematic
development of one plausible thesis about the evolution of socie-
tal laws is sufficient, but it seems to me not to be the case. For
in an area where one is at least initially (1) dealing with vague
concepts, (2) proceeding with little control by a general theory—
note the lack of any population genetics arguments in Alexander's
essay, and (3) lacking broad paleontological evidence to serve as
an empirical control over speculation, it is methodologically de-
sirable that one should proceed comparatively, considering the
strengths of alternative theories in offering “‘as good” or better
explanations. It would seem that only in this way can we ferret
out the weaker speculative claims and put more effort into con-
ceptually clarifying and seeking additional evidence to test the
more plausible approaches.

Let me now return to a point I mentioned bricfly above. 1
suggested that Alexander's view of law might not be coherent
with his acceptance of Williams's assumption rejecting group
selection. As I noted above on p. 295, Alexander's view of the
role of law is “to regulate and render finite the reproductive
strivings of individuals.” Now if Alexander is willing to admit
that the individual is the unit of selection, we must remember
that there arc intra-individual control systems that regulate and
render finite the reproductive strivings of an individual's cells.
When a cell escapes the normal constraints of genetic control
(and immunological surveillance), and proliferates in an uncon-
trolled way, the result is a cancer. The parallel should be ob-
vious. If law regulates individuals in a society, modifying their
behavior in significant ways, I do not see that there is not
sufficient cohesion of a law-regulated social group that the group
can count as an individual in Williams's sense.® To suppose
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otherwise is to subscribe to a kind of *‘beanbag sociobiology,” to
use a modification of Ernst Mayr's felicitous phrase,’ in which
only the actions of individual organisms are considered.

This view would, 1 think, introduce the law as a new, partially
emergent factor affecting social evolution. This is not a novel
thesis and it has been held by a number of authors, though not by
Alexander. It is sufficiently interesting and yet also phil-
osophically troublesome, because of the complexities of the no-
tion of ‘“‘emergence.”

IV. Emergent Social Evolution?

It has often been suggested that human evolution over the last
hundred thousand years or so is strongly conditioned by cultural
factors which are importantly decoupled from their biological
base. The late eminent geneticist, Dobzhansky, for example,
wrote in 1963 that:

Culture is not inherited through genes—in a sense human genes
have surrendered their primacy in human evolution to an entirely
new non-biological or superorganic agent, culture. However, it
should not be forgotten that this agent is entirely dependent on the
human genotype.!®

Now | would like to argue by analogy with the relation be-
tween chemistry and biology, that we should give serious consid-
eration to the view that cultural evolution involves a set of
interactions originally arising out of a biologically determined
ground, but which has for a long period been severely under-
determined by purely biological principles. The biological under-
determination is sufficiently extensive, I would speculate, that we
will obtain at best very partial explanations of social evolution by
sociobiology in its purely biological aspects.

Now [ advance this qualified emergentist thesis as a specula-
tive one—as one alternative to a biological determinism. To
make it plausible let me turn to a discussion of the parallel with
DNA, genes, and chromosomes.

The *“‘qualified emergentism” which I should like to urge is
based on an analogy with the relation of biology to chemistry. In
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1967 Michael Polanyi'' and I'* independently advanced the thesis
that *‘boundary conditions’” (Polanyi) or “‘initial conditions™
(Schaffner) in extant biological systems caused problems for re-
duction. Briefly put, these initial conditions describe the organi-
zation of the chemical components—and this organization is not
dictated by purely chemical constraints except as those constraints
are provided by templates given by already living systems. An
example from molecular genetics may help in making the point
clear. From a purely chemical perspective. there are no con-
straints on the sequence of DNA nucleotides, namely of adenine
(A), thymine (T), cytosine (C) and guanine (G) on a single strand
of a DNA helix. The sequence CAATG . . . is as chemically
stable as GCGAT . . ., or any other such sequence. This was
noted by Watson and Crick in their original paper on the double
helix structure for DNA, where they wrote, ““The sequence of
bases on a single chain does not appear to be restricted in any
way.”'? Specific sequences of DNA daughter molecules are,
howéver, dictated by the (complementary) sequence of the parent
strands: the parent strands serve as templates for the synthesis of
specific sequences of nucleotides which in strings of several
hundred nucleotides constitute genes. (The genes are further com-
bined into chromosomes.) The organization that constitutes the
organism’s genome then ‘‘supervenes” on the simple chemical
rules governing DNA sequences, even through the organization is
statable in chemical terms.

Polanyi and I drew radically diffcrent implications from the
existence of this organization, he secing a series of levels of
irreducible organizing principles which harnessed the underlying
material. 1, on the other hand, saw the need for a chemical
evolutionary theory to explain reductionistically the historical
genesis of these supra-chemical constraints.'* Subsequent discus-
sion with Polanyi did not lead to a resolution of these divergent
interpretations: he seemed to distrust Darwinian evolution in gen-
eral and chemical evolution in particular.

I would now like to suggest that something analogous to the
relation between biology and chemistry is at work in the relation
between sociocultural disciplines and the biological sciences. The
conclusion of the argument is that we must take sociocultural
organizing principles as at present given, and that these, from a
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current point of view, “‘supervene’ on the basic biological sys-
tems including behavioral dispositions. One crucially important
set of such sociocultural organizing principles is the set of laws
that regulate societies. The stages of my argument are that (I)
evolutionary explanations in biological terms i.c., in genetic,
phenotypic, and selection pressure terms, are only partially recon-
structable. Fossil records are fragmentary and behavior traits do
not leave strong paleontological traces. (2) Social organizations
of organisms are likely due to a combination of genetic determin-
ism and stochastic behavioral innovations which can become
fixed by mimicry, and these innovations can in turn exercise an
important influence on the evolutionary adaptability of popula-
tions. These innovations thus can result in sociocultural modifica-
tions which, because of both their stochastic origin and the
gappiness of the evolutionary record, are best treated or charac-
terized in sociocultural terms, conditioned, but not fully deter-
mined in purely biological terms by the underlying biological
systems. (3) Sociocultural evolution should accordingly be treated
as a set of forces partially decoupled from the biological base.
Explanations of a group’s behavior may well involve both so-
ciocultural factors and biological factors, but from what is possi-
ble on the basis of currently available information (and I think all
informdtion available in the future), one must utilize this dual,
nonreductionist approach in accounting for social evolution. This
view bears some resemblance to what Edward Wilson has
termed, following earlier ideas of Pringle. Bateson, Skinner,
Levins, and others, a partially decoupled hierarchial tracking
system.!”

This dual nonreductionistic approach is functionally equivalent
to a qualified emergentism. The emergentism is qualified for two
reasons. First, if the complete evolutionary record were available,
then 1 would be disposed toward the likelihood that the behavior
of humans in society could be explained as a consequence of
evolution operating over millions (if not billions) of years. Sec-
ond, the emergentism is qualified because even in the absence of
the complete evolutionary record, the view outlined here does not
argue against the in principle reducibility of humap behavior
(including sociocultural behavior) to physics and chemlst'r)./, when
the extraordinarily complex physicochemical initial conditions are
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added to the reducing science’s general laws, models, and theo-
ries.

V. Evolutionary Biology and Normative Ethics

In this last section of my comments, | would like to respond to
some of the provocative ideas which Professor Alexander ad-
vances concerning the relation between his view of evolutionary
biology and normative ethics.

It strikes me that Alexander is taking both a too pessimistic
and a too opumistic view of the implications of an evolutionary
theory of ethics. He suggests that humans are “‘sufficiently plastic
in their behavior to accomplish almost whatever they wish™ (pp.
277-78). This is too optimistic—the thesis is not defended and
anyone but the most complacent conservative would, I think,
dispute it. Genetic and social inertia are powerful constraints on
the plasticity of behavior.

This is also why I think Alexander is too pessimistic in his
view of the irrelevance of evolutionary biology for normative
ethics. Though I have severe doubts about the current state of the
intellectual credentials of a sociobiology extended to human be-
havior, in principle sociobiology could tell us important facts
about human disposition and potentialities. A theory in normative
cthics is rarely if ever fully insulated from factual implications.
The consequences of eliminating ‘‘pleasure” from utilitarian theo-
ries,'® for example, should suggest that there are interactions
between ethical theories and at least a philosophical anthropology
with partial factual pretensions.

Evolutionary biology might also help normative ethics because
it may provide deeper and more far-ranging explanations of
human behavior than explanation in terms of motivation by
“proximate rewards.”” Alexander thinks that *‘proximate rewards”
arc the basis of normative ethics. A deontologist such as Kant
would question this,'” but I believe that even a deontologist who
was not commited to an a priori ethical theory would find a
potentially deeper knowledge of the behavior of humans and

groups of humans helpfully relevant to formulating an ethical
theory.
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